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▪ Section 1. General questions on the overall functioning of the regulatory framework 

Question 1. To what extent are you satisfied with your overall experience with the 

implementation of the MiFID II/MiFIR framework? 

[1 - Very unsatisfied; 2 - Unsatisfied; 3 - Neutral; 4 - Satisfied; 5 - Very satisfied; Don’t 

know/ no opinion/ not relevant] 

3 - Neutral 

Question 1.1 Please explain your answer to question 1 and specify in which areas would you 

consider the opportunity (or need) for improvements: 

EFPA Spain is rather satisfied with the overall implementation of MiFID II framework. However, 

according to our experience as a professional standards setting body for financial advisors and 

planners, there is room for improvement in the EU-wide implementation of ESMA Guidelines 

for the assessment of knowledge and competence that specify MiFID II knowledge and 

competence requirements (Article 25 MiFID II). 

In 2018, EFPA Spain conducted a study on the implementation of ESMA Guidelines for the 

assessment of knowledge and competence. The report concludes that Member States transposition 

rules on MiFID II knowledge and competence requirements show divergencies in implementation 

of ESMA Guidelines. 

The report, which was presented to ESMA in October 2018, suggests a deep revision of those 

divergencies, especially in relation to the following issues: 

- EU Member States fulfilment of ESMA Guidelines (§ 14) requisite of business ethics standards. 

- The minimum previous formal education requirements based on the common reference of 

European Qualification Framework (EQF) that might condition access to an appropriate 

qualification. 

- The characteristics and European qualification standards that should serve as common tools to 

provide transparency and comparability of qualifications and offer a strong measure for 

implementing the required rule of proportionality. 

- The desirable separation between training and evaluation. 

- The criteria that continuing professional development (CPD) training and evaluation must fulfil 

to be considered that it complies with ESMA Guidelines requirement. 
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- The recommended requirement of CPD as part of qualifications programmes to be considered 

appropriate. 

- The implications of EU Member States establishing standards on required experience and 

maximum period for working under supervision more demanding than the benchmark stated in 

ESMA Guidelines. 

- The advisability of having the annual review of firms’ compliance with the qualification 

requirements carried out by an external body. 

Question 3. Do you see impediments to the effective implementation of MiFID II/MiFIR 

arising from national legislation or existing market practices? 

[1 - Not at all; 2 - Not really; 3 - Neutral; 4 - Partially; 5 - Totally; Don’t know/ no opinion/ 

not relevant] 

4 - Partially 

Question 3.1 Please explain your answer to question 3: 

In relation to requirements on knowledge and competence, ESMA Guidelines included different 

options of implementation. Consequently, NCAs have adopted various approaches to the matter, 

which has favour divergencies between rules issued by the different Member States.  

In relation to requirements on assessment of appropriateness and suitability, the Spanish 

Securities Market Commission (hereby, CNMV) has detected misconduct of entities (see the 

CNMV Statement on the obligation incumbent on entities to take measures aimed at ensuring the 

reliability of information obtained from clients in order to assess the appropriateness and 

suitability of their investors, 5 February 2019, available at: 

https://www.cnmv.es/portal/AlDia/Comunicaciones-Publicas.aspx?ejercicio=2019&page=7). 

These market practices entail an impediment to the effective implementation of those important 

MiFID II provisions.  

▪ Section 2. Specific questions on the existing regulatory framework 

PART ONE: PRIORITY AREAS FOR REVIEW 

II. Investor protection 

Question 31. Please specify to what extent you agree with the statements below regarding 

the experience with the implementation of the investor protection rules? 

[1 (disagree) / 2 (rather not agree) / 3 (neutral) / 4 (rather agree) / 5 (fully agree) / N.A.] 

The EU intervention has been successful in achieving or progressing towards more investor 

protection. 

5 (fully agree) 

https://www.cnmv.es/portal/AlDia/Comunicaciones-Publicas.aspx?ejercicio=2019&page=7
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The MiFID II/MiFIR costs and benefits are balanced (in particular regarding the regulatory 

burden). 

4 (rather agree) 

The different components of the framework operate well together to achieve more investor 

protection. 

4 (rather agree) 

More investor protection corresponds with the needs and problems in EU financial markets. 

4 (rather agree) 

The investor protection rules in MiFID II/MiFIR have provided EU added value. 

5 (fully agree) 

Question 31.1 Please provide both quantitative and qualitative elements to explain your 

answer and provide to the extent possible an estimation of the benefits and costs. Where 

possible, please provide figures broken down by categories such as IT, organisational 

arrangements, HR etc. 

Qualitative elements for question 31.1: 

Regulation on knowledge and competence of staff that provides information or advice, on the 

knowledge of client through classification and assessment of appropriateness and suitability, on 

product governance and on conflicts of interests, forms an effective system of client’s protection 

and gives a great added value to the provision of financial services, particularly to the provision 

of financial advice. MiFID II protection system enhances the clients’ confidence in financial 

system. 

While it is true that MiFID II requirements entail considerable compliance costs, their benefits in 

order to investor protection lessen legal and reputational risks.  

As for the quantitative elements, we would like to highlight that EFPA Spain has issued a total of 

32,071 certifications, of which 339 qualify to provide information on financial products and 

services and 31,732 qualify to provide financial advice. 

4. Product Oversight, Governance and Inducements 

Question 48. In your view, should an investment firm continue to be allowed to sell a product 

to a negative target market if the client insists? 

[Yes; Yes, but in that case the firm should provide a written explanation that the client was 

duly informed but wished to acquire the product nevertheless; No; Don’t know/ no opinion/ 

not relevant] 

No 

Question 48.1 Please explain your answer to question 48: 
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An investment firm should not be allowed to offer services to clients that are out of their target 

market, except in advised relationships with compliance of requirements on product governance 

and assessment of suitability. Under no circumstances should an investment firm be allowed to 

sell a product to a negative target market, even if the customer insists. 

In advised relationships, with compliance of requirements on product governance and assessment 

of suitability, there is room for certain flexibility according to professional criterion. Hence, in 

these cases, for diversification reasons, investment advisors may offer a product to a client who 

is out of its target market. A client may be allowed to subscribe a product that is beyond the target 

market, provided that the advisor knows the client’s portfolio and that the product’s relative 

weight in the portfolio as a whole is rather small. 

Apart from this exception, according to MiFID II principles and goals that product governance 

rules are intended to reach, products should not be offered to retail clients that are not within their 

target market. Therefore, in most of cases, those clients would not even become aware of products 

that are out of the target market to which they belong themselves. In any case, MiFID II protects 

retail clients, in benefit of market stability, from the risks in which clients may put themselves. 

Reclassification of retail clients as professional clients may be the way for allowing certain retail 

clients to acquire products included in a negative target market. However, this reclassification 

must consider ESMA Guidelines on MiFID II product governance requirements.  

Furthermore, it would be relevant to further develop product governance considering clients’ 

cognitive biases. Behavioural Finance is crucial to develop a well-balanced product governance 

system. Supervisors should monitor that neither manufactures nor distributors design or sell 

products taking advantage of clients’ cognitive biases. This element must be also considered in 

case of reclassification of clients. For this purpose, staff’s required training should include 

techniques to mitigate cognitive biases in order to prevent that overconfident retail clients ask to 

be classified as professional clients. Moreover, it is worth noting that advisors also have cognitive 

biases that should be mitigated through adequate training. 

Finally, product governance may consider if the channel of distribution might be with or without 

financial advice. There are products such as binary options or CFDs that may be advisable to be 

distributed only within the framework of financial advice. By this way, financial advisors could 

recommend clients only the products designed for their target market, and also report to 

manufactures their findings about products requested by clients that are out of their target market. 

To sum up, an adequate assessment of suitability considering a well-defined target market would 

make unnecessary to sell products to a negative target market, while would prevent authorities 

from taking measures such as banning of products.  

Question 49. Do you believe that the current rules on inducements are adequately calibrated 

to ensure that investment firms act in the best interest of their clients? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

2 - Rather not agree 
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Question 49.1 Please explain your answer to question 49: 

The current rules on inducements are based on the difference between providing investment 

advice “on an independent basis” or not.  

It is assumed that investment advice not provided “on an independent basis” (according to MiFID 

II terminology) is not to be trusted. However, advisors’ duty to act honestly, fairly and 

professionally in accordance with the best interest of their clients is equally applicable both to 

independent and to not independent advisors.  

Hence, it is the distinction between independent or not independent advice which entails 

difficulties in application and in comprehension by retail clients. Consequently, these categories 

should be revised.  

The rules for managing situations where advisors may not be acting in the client’s interests should 

be moved to the framework of regulation on conflicts of interests. Besides, information 

requirements on cost and charges should be enhanced to ensure that advisors are proactive and 

provide this information on their own initiative.  

Question 50. Would you see merits in establishing an outright ban on inducements to 

improve access to independent investment advice? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

4 - Rather agree 

Question 50.1 Please explain your answer to question 50: 

Inducements extent should be clearly delimited without assuming that, just because an advisor is 

related to a financial institution, he may act against the client’s interest. 

Question 51. Would you see merit in setting-up a certification requirement for staff 

providing investment advice and other relevant information? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

5 - Fully agree 

Question 51.1 Please explain your answer to question 51: 

One of MiFID II main innovations is the requirement that investment institutions ensure and prove 

that persons who provide investment advice and information about financial products and services 

are adequately trained and have the necessary knowledge in order to be competent to fulfil their 

obligations set out in article 25 of MiFID II.  

These are cross-cutting requirements. They must be applied all along the different stages of 

product creation and distribution, and to the different financial services. 
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Consequently, it is essential that implementation of ESMA Guidelines on knowledge and 

competence among Member States would be harmonised. 

More specifically, EFPA considers that firms should not be able to certificate that their own staff 

meet ESMA requirements on knowledge and competence. On the other hand, it should be ensured 

that continuing professional development (CPD) is certificate by a third entity under the 

supervisor’s surveillance.  

To sum up, knowledge and competence acquired in training programs provided by firms or 

external entities should be certified by certification bodies that ensure separation between training 

and evaluation and independence from firms.   

Question 52. Would you see merit in setting out an EU-wide framework for such a 

certification based on an exam? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

5 - Fully agree 

Question 52.1 Please explain your answer to question 52: 

Harmonisation of high qualification standards EU-wide would facilitate supervisory convergence, 

the mobility of staff who provides information or advice, and full compliance of the requirements 

established in Article 25 MiFID II. These requirements ensure the adequate compliance of other 

rules, such as those related to product governance and assessment of appropriateness or suitability. 

Nonetheless, divergencies between Member States on tax and legal regulations require that all 

European qualifications be adapted in each receptor State. Consequently, EFPA Spain considers 

that passporting of qualifications with added CPD requirements to fill the gaps on national 

divergencies would be a sound model. 

5. Distance communication 

Question 54. Are taping and record-keeping requirements necessary tools to reduce the risk 

of products mis-selling over the phone? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

4 - Fully agree 

Question 54.1 Please explain your answer to question 54: 

Taping and record-keeping requirements are necessary tools to reduce the risk of products mis-

selling over the phone as they discourage staff who informs or advice from breaching rules of 

conduct. 

These tools are especially relevant within investment advice. Hence, it should be advisable to 

regulate them specifically. Moreover, it is worth highlight that advisors who provide distance 
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service should count with the highest qualification in order to ensure correct identification of the 

service provided and its compliance implications.   

On the other hand, taping and record-keeping requirements should be adapted to the delivering of 

services through robo-advice or other digital technologies. 

Finally, in view of certain measures taken in the framework of COVID-19 crisis, we would like 

to point out that contingency plans should be adapted from now on to extraordinary circumstances 

such as these to provide distance services. For instance, ESMA’s Public Statement on application 

of MiFID II requirements on the recording of telephone conversations considering the exceptional 

circumstances created by the COVID-19 outbreak (ESMA35-43-2348) allows to recognize the 

need to provide investment firms’ employees with adequate means for delivering the services 

when they are out of office. Lack of recording of telephone conversations may create risks of mis-

selling over the phone that must be mitigated.  

PART TWO: AREAS IDENTIFIED AS NON-PRIORITY FOR THE REVIEW 

IX. Digitalisation and new technologies 

Question 86. Where do you see the main developments in your sector: use of new 

technologies to provide or deliver services, emergence of new business models, more 

decentralised value chain services delivery involving more cooperation between traditional 

regulated entities and new entrants or other? Please explain your answer: 

The main technological development in financial advice is the automated provision of the service, 

which is known as ‘robo-advice’. 

Question 91. Do you believe that certain provisions on investment services (such as 

investment advice) should be adapted to better suit delivering of services through robo-

advice or other digital technologies? 

[1 - Disagree; 2 - Rather not agree; 3 - Neutral; 4 - Rather agree; 5 - Fully agree; Don’t 

know/ no opinion/ not relevant] 

4 - Rather agree 

Question 91.1 Please explain your answer to question 91: 

According to the principle of technological neutrality, it must be ensured that robo-advisors act 

in the client’s interest. However, current statement of MiFID II requirements on knowledge and 

competence and on the assessment of appropriateness and suitability difficult its application when 

delivering robo-advice services.  

In this respect, it may be ensured that every client of a robo-advisor has access to human 

interaction if needed. This cannot be considered an added service which may entail added costs. 

Every client must be able to have human interaction with qualified staff that meets knowledge 

and competence requirements. What is often described as robo-advice is actually an asset 

allocation service and does not cover the essence of advice (i.e. financial planning and helping 

customers identify their long-term goals and needs). If the service is defined as financial advice, 
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consumers must be able to always have the option to count with a human advisor face-to-face. 

Moreover, some robo-advisors may be breaching suitability assessment rules by substituting a 

proper assessment for a sort of self-profiling. A profiling done according to the information 

provided by the client without the advisor’s interaction must never be equivalent to an effective 

assessment of the client’s profile. Therefore, if the robo-advisors provides authentic financial 

advice, an effective assessment of client’s profile must be done by human, even if in a distance 

manner, according with the client’s personal circumstances.  

In fact, in robo-advice models, the first assessment of the client should be on the suitability of 

delivering services in an automated manner. There are clients who are not trained for the use of 

this mode of service, as they lack digital competence. Hence, they may not be delivered 

investment advice services through internet unless they have access to a human interaction that 

may enable them to understand the service that are being offered.  

Although EFPA appreciates the efforts done by supervisors during the latest years in addressing 

Fintech phenomenon, we consider that it would be useful that ESMA issues a specific guide on 

the fulfilment of rules of conduct by robo-advisors. Alternatively, ESMA could issue a revised 

version of its guidelines on the assessment of knowledge and competence and on the assessment 

of suitability with specific provisions for robo-advice, including the requirement of the possibility 

of human interaction. Only in this way can be ensured that the client may come to understand the 

purpose of the suitability assessment conducted by the robo-advisor. Moreover, it must be ensured 

that clients are informed of the algorithm purpose, the responsibility assumed by the robo-advisor, 

and the channels for filing complaints.  

Finally, EFPA would like to highlight the importance that new models of robo-advice based on 

self-learning and artificial intelligence never fall outside the scope of control of supervisors, 

particularly with respect to the control of the algorithm.  

Section 3. Additional comments 

Question 94. Have you detected any issues beyond those raised in previous sections that 

would merit further consideration in the context of the review of MiFID II/MiFIR 

framework, in particular as regards to the objective of investor protection, financial 

stability and market integrity? Please explain your answer: 

As regards to specific investor protection provisions, EFPA would like to raise the convenience 

that knowledge and competence regulation within the framework of MiFID II, Mortgage Credit 

Directive (‘MCD’, Directive 2014/17/EU) and Insurance Distribution Directive (‘IDD’, 

Directive(EU) 2016/97) would be harmonised. This harmonisation could be reached by defining 

a common core of subjects and separate training paths for each sector, which would facilitate 

compliance by firms and staff, while enhancing supervisory convergence. This model could be 

defined in the revised version of MiFID II and be included in MCD and IDD within their own 

revision process. 

Furthermore, EFPA would like to highlight the importance of including Sustainable Finance 

issues as part of MiFID II revision. MiFID II provisions on product governance, information, 

assessment of appropriateness and suitability and staff’s qualification ‒among others‒ are 

affected by Sustainable Finance matters. Therefore, EFPA would like to suggest that the European 
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Commission regulatory initiatives in Sustainable Finance would be coordinate with the revision 

process of MiFID II implementation. 

Within the field of financial advice, we consider particularly relevant to review the application of 

product governance and suitability assessment provisions in relation to the so called ‘green 

products’, as those products may be eventually confused with simple or non-risk products, or even 

with ‘ethic financial products’. Besides, financial advisors and distributors should count with 

adequate knowledge and competence on Sustainable Finance in order to correctly assess 

appropriateness or suitability and provide information or personal recommendations.  

Should you wish to provide additional information (e.g. a position paper, report) or raise 

specific points not covered by the questionnaire, you can upload your additional 

document(s) here: 

EFPA’s Report “Assessment of Implementation in EU Member States of MiFID II Requirements 

on Knowledge and Competence”, July 2018. 


